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he clash between physicians and health
insurers continues to escalate, nationally
and state by state, and it is being played
out on multiple complex and interrelated levels.
In California, health care service plans and
their trade groups, such as the California
Association of Health Plans (CAHP) and
California Association of Physician Groups
(CAPG), have been particularly aggressive in
trying to force themselves into what they claim
to be a high ground between patients and physicians, professing to have a
responsibility to uphold quality care and to restrain costs for patients.
Independent Practice Associations (IPA)—risk-bearing entities interposed
between health plans and physicians—manage care and disperse dollars,
rewarding “risk” and paying “extra” for “performance,” mostly by primary care
practitioners, and limiting rewards to specialists, all the while capturing
substantial dollars for corporate managers and physician shareholders. The
IPAs have incomplete networks of specialists, despite requirements of the
Knox-Keene Act, and therefore their patients present for both elective and
emergency services to noncontracted practitioners. The rules concerning the
balance billing of patients, particularly for out of network HMO patients who
present for emergency care, have been completely rewritten by the California
Supreme Court with the Prospect decision. This, without further legislation to
define exactly how to determine what is fair and reasonable and prompt
payment for out of network services, further and sharply tilts the already
uneven playing field toward insurers and plans. Moreover, it draws to the
horizon the ominous specter of potential fee setting by others for physician
professional services, bringing physicians one step closer to being treated by
healthcare planners and consumers as a commodity, one step closer to our
feeling like tools of the medical-industrial complex.

T

In a striking example of what seems to be legislating from the bench, the
California Supreme Court recently overturned the Appeals Court judgment
in Prospect (see Goldberg piece). Essentially, this abolished the ability of
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non-contracted practitioners to bill Knox-Keene patients for any discrepancy
between the usual and customary charge and that sum paid by the health plan
for the emergency services covered by that plan (so called “balance billing”).
With this usurping of legislative intent, the court emphatically “took the
patient out of the middle” once and for all. This is notwithstanding the fact that
the health plans created the problem and put the patients there. How to determine what is fair and reasonable payment for these noncontracted emergency
services was a question asked repeatedly by Cindy Ehnes, Director of DMHC,
at the public hearings on the regulation to label “balance billing” as an unfair
billing pattern. The plans have their own individual internal-dispute resolution
mechanism, DMHC has its own (as yet unused), and the courts are available,
if physicians want to take the time and resources required to sue plans, as
permitted by Bell v. Blue Cross. In fact, two years ago CMA leadership developed
and vetted within a Technical Advisory Committee a plan of redress, but the
general CMA membership, through its delegates to the CMA HOD, then was
unwilling, during that political epoch, to embrace its details. Draft legislation,
the HMO Fair Payment Act (see Barnaby piece on p. 20)—conceived by the
Barnabys (CSA lobbyists), written by Mr. Goldberg (CSA counsel) and vetted
within CSA’s Legislative and Practice Affairs Division and its Board of
Directors—has been transmitted to the CMA for the CMA to develop further
and to assume the primary leadership role in advancing it on behalf of all
concerned. It soon may be introduced in the state legislature, and therefore
looms more important than ever.
So, concerning patients who have health insurance or a health care service plan,
the following scenarios may play out in California. All patients who have health
plans governed by the Knox-Keene Act (all HMOs and some Blue Cross and
Blue Shield PPOs), have been “taken out of the middle” for emergency
services, and cannot be balance billed, except for co-pays, deductibles, and
noncovered services. The physician may accept what the plan pays or contest it
through either the plan’s or the DMHC ’s dispute mechanism, or sue the plan.
Patients who have true medical insurance may still be balance-billed for
emergency services, but it is predictable that sometime soon the insurers will
try to make this illegal as well. For nonemergency services for patients with
both insurance and health plans, the practitioner may still bill the patient for
non-contracted services, above and beyond whatever the insurer or plan pays.
Hence, payments to out-of-network physicians will still be an issue for patients.
Just how insurers pay for out-of-network care for their insureds has increasingly
come under intense scrutiny. After a yearlong investigation, New York Attorney
General (AG) Andrew Cuomo labeled the construction of the Ingenix (a wholly
owned subsidiary of UnitedHealthcare Group, UNH) database as “a scheme to
defraud consumers,” systematically underpaying patients for more than ten
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years. The database was to track payments, and was constructed by having the
insurers themselves submit data on what they were paying, often using
low-ball figures and including data from government payers. Cuomo gave an
illustration of a bill for $200 submitted for a 15-minute visit for a common
illness visit to an office, for which Ingenix might determine that the UCR was
$77. UNH then pays 80 percent, or $62, when it should have paid $160, and
the patient is left with a balance to pay of $138. Cuomo said that the method
used to construct the Ingenix database “created a well of conflicts … For years
this database was treated as credible and authoritative, and consumers were left
to accept its rates without question. This is like pulling back the curtain on the
Wizard of Oz. We now have shown that for years consumers were consistently low-balled to the tune of hundreds of millions of dollars.”[New York Times,
1/13/09, http://www.nytimes.com/2009/01/13/health/policy/13care.html] The
patients paid more (were “balance billed”), and the physicians got less because
of their failure to collect and, indeed, were writing off substantial amounts of
the balances due.
In testimony on October 7, 2008, by Andrew Kleinman, M.D.—a plastic
surgeon speaking on behalf of the Medical Society of the State of New York—
at a New York State Department of Insurance Hearing on Out of Network
Insurance Coverage, he stated that the Ingenix database, known as the
Prevailing Healthcare Charges System, was alleged to have deficiencies, such as:
• Systematically under-reports the actual number of procedures performed
in a geographic area and often eliminates the highest charges for each
type of medical procedure maintained in the PHCS database
• Includes the charges for medical procedures from other, and noncomparable, geographic areas in which the provider charges are lower
• Fails to segregate procedures performed by providers of the same or
similar skill and experience level, but indiscriminately lumps together all
provider charges by procedure code without regard to skill or experience
level
• Fails to reflect the use of modifiers by providers in reporting charges,
thereby aggregating charges that already may be discounted based upon
bilateral or multiple procedure discounts
• Includes charges for various procedures that are determined by a fee
schedule with participating, “in-network” providers, and that reflect a
discount from the “usual” or “customary” charge, thereby skewing the
data below an accurate “usual and customary” rate
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UNH agreed in a settlement to contribute $50 million to finance a new
independent database, which is to determine prevailing rates in various
regions. Aetna has agreed to contribute $20 million to support this new
database. No criminal charges were filed and there is no directive to reimburse
patients, although many class-action suits addressing this issue are working
their way through courts across America (not yet in California).
In classic illustration of turning a lemon into lemonade, the CEO of America’s
Health Insurance Plans (a trade organization), Karen Ignagni, praised United
Health for this settlement with Attorney General Cuomo, calling it a “major
leadership effort,” and pointing out that such data would allow patients, for the
first time, to have a way to know what doctors charge for their services before
they use them. She argued that such transparency could shed light on “one of
the root causes” of rising costs to individuals, namely, what physicians charge
for out-of-network procedures in various locales across the country. Hooray,
UnitedHealth! Great job! Masterful, Ms. Ignagni—you have been promoted to
a five-star spin doctor!
Furthermore, several cases have wended their way through the federal courts
in New York and New Jersey since 2000. The plaintiffs—the AMA, the State
Medical Society of New York, and the Missouri State Medical Association, as
well as some private parties—alleged that UnitedHealthcare and other insurers
conspired to underpay patients and physicians for out-of-network care by
using the Ingenix grossly flawed database of charges and payments. Just this
January, UnitedHealthcare (annual revenue $80 billion, and $4.65 billion in
profits in 2007) agreed to settle these suits for $350 million in damages (to be
paid in an as-yet-to-be-determined manner to physicians and patients), while
not admitting wrongdoing. One attorney has objected that the settlement is far
too low.
In July 2008, in a class action suit in federal court in New Jersey, HealthNet
settled a case involving two million patients, agreeing to pay $255 million to
the patients and to make changes costing an additional $40 million to improve
business practices. The allegations were of violations of the federal Employee
Retirement Income Security Act, New Jersey’s employer health plan law, and
the U.S. Racketeer Influenced and Corrupt Organizations Act.
The court in McCoy v. HealthNet (one of the federal suits) criticized the Ingenix
database as follows:
• Was a haphazard collection of voluntarily submitted data that was not
tested “to see if the data represents an accurate sample of charges for a
particular procedure in a particular geographic area”;
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• Excluded several key factors that are core concepts of UCR, including the
provider’s licensure or qualifications, the patient’s age or health status,
and the type of facility where the procedure was performed.
For example, the court here noted “One might expect that it would cost
significantly more to have a highly skilled, Board Certified heart specialist
interpret an echocardiogram that it would to have a general practitioner
do the same task. The database improperly assumes that these factors are
all irrelevant for determining the usual and customary rate charged for
particular procedures. Any accurate database would control for these
additional factors. Ingenix’s failure to control for these factors means that
the database is not actually comparing similarly situated procedures
when it purportedly yields a ‘usual’ and ‘customary’ rate for that
procedure.”
• Inappropriately was “scrubbed” of higher charges which should have been
maintained in the database. As noted by the court, “The net result of this
erroneous assumption is that high charges which are valid, usual, and
customary are rejected as unreliable outliers, and are eliminated from the
common data, thereby skewing downward the upper percentile values in
the final reported data.”
• Failed to account for the fact that some CPT codes have a wider distribution
of charges than others. As noted by the Court, “Ingenix’s failure to
account for standard deviation when it derives data means that almost
any charge above the mean in the less common CPT codes with a higher
relative standard deviation can appear to be unusually high when in fact
it is a usual and customary fee.”
And the beat goes on. Aetna recently settled with Attorney General Cuomo for
$5 million, plus interest and penalties, to repay more than 73,000 college
students nationwide who had overpaid for out-of-network services between
1998 and 2008, on account of the Ingenix database. Cigna and WellPoint have
settled with Attorney General Cuomo for $10 million each over use of this
Ingenix database, and Cuomo has stated that he intends to sue Excellus Blue
Cross Blue Shield for manipulating payments for out-of-network services.
Moreover, additional lawsuits are accumulating against additional insurers that
use this pervasive Ingenix database. On February 9, the AMA, several state
medical associations (Connecticut State Medical Society, Medical Society of
New Jersey, Medical Society of the State of New York, North Carolina Medical
Society and Texas Medical Association), and some individual physicians filed
two class-action lawsuits in New Jersey federal court against Aetna and
CIGNA, analogous to the aforementioned cases against HealthNet and
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UnitedHealth. In a public relations announcement, a spokeswoman for Aetna
expressed disappointment that “the medical community has chosen to litigate
on top of already pending consumer litigation on the topic.” Despite this kind
of contrite disappointment, “right here in River City,” the CMA is discussing
how it might proceed in comparable fashion.
As we predicted when DMHC promulgated its own regulation defining balance
billing HMO patients for covered emergency services as an “unfair billing
pattern,” private lawsuits have begun. Based upon the Prospect decision, which
even goes many steps further than the DMHC definition, a class action suit has
been filed against Scripps for overcharging emergency HMO patients for many
years. It may be a stretch to make this retroactive, but the Prospect case did not
say specifically that it was not, so here we go, an expected legal feeding frenzy
to come, just something that will “help” all of the citizens of California.
The future is unclear and unpredictable, the present uncertain and confused,
history subject to being rewritten, and logic as we thought we knew it set aside
and overridden. It feels like a vortex swirling all around. What to do? My
suggestion is that we all take a deep breath, then stand tall and simply continue
to take the high road, focusing on taking care of our patients as best we can,
despite economic pressures to give them short shrift. We are not tools, not
health widgets, not dispensers of some product. Rather, we are practitioners of
a noble profession, inheritors of a long and storied tradition. Understand we
should. Participate we ought. Evolve we must.
Stayed tuned. Your CSA is in the hunt and at the table.

Fight for Fair HMO Payment
Continues
By William E. Barnaby, Esq.,
CSA Legislative Counsel

hile physicians took it literally on
the chin in the recent Prospect decision,
the fight to gain fair payment for
out-of-network emergency care continues.

W

The January ruling authored by State Supreme
Court Justice Ming Chin divined intent in the
“Knox-Keene” health plan licensing law that
had not been perceived by lower courts, the
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Legislature, or the Department of Managed Health Care (DMHC). More
specifically, the Court held:
Interpreting the applicable statutory scheme as a whole—primarily
the Knox-Keene Health Care Service Plan Act—we conclude that
the doctors may not bill a patient for emergency services that the
HMO is obligated to pay. Balance billing is not permitted.
Never mind that “balance billing” had long been upheld by appellate courts,
or that for the past decade “balance billing” had been the subject of numerous
legislative proposals, vetoes, and controversies. And also never mind that the
main HMO regulator, the DMHC, earlier found it necessary to propose administrative rules to ban what the Court now deemed unlawful.
In fairness, the Court noted the existence of other remedies and was probably
under the impression they are workable. HMOs are required to have “dispute
resolution mechanisms” and physicians in 2005 “won” the right to sue HMOs
directly “over billing disputes.” In reality, neither has proved useful. Litigation is
expensive and time-consuming. HMO dispute processes have been found so
deficient by physician offices and billing agencies that they have been widely
ignored. Which is unfortunate, since factual documentation of their futility is lacking.

Moving Beyond Prospect
“This area of the law might benefit from comprehensive legislation,” observed
the Court prospectively. Indeed! Now more than ever, it seems.
Resolving the balance billing controversy has long been a challenge facing
medicine. As the most severely affected specialty, emergency physicians
advanced several plans in recent years mostly focused on giving up balance
billing in return for arbitration and interim payments of a percentage of
Medicare reimbursement levels. Their vetoed 2008 bill, SB 981, was limited to
emergency physicians. It was opposed by CSA, CMA, and other medical
groups.
To protect the interests of the CSA membership, rather than just defensively
responding to the regulatory and legislative initiatives of others, the CSA leadership decided to take a proactive role. Draft legislation, the HMO Fair
Payment Act, is the result. The CSA Board of Directors, in vetting the draft,
adopted the principle that the purpose was achieving consensus within the
house of medicine rather than moving as a single specialty.
The draft would apply to noncontracted emergency services and would establish
a system of “baseball” arbitration to settle payment disputes. The arbiter would
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decide between the last, best offers of the physician and the payer, rather than
the initial claim of the physician and the initial payment of the payer, as SB 981
specified. A more detailed explanation is better left to a more appropriate time
by its chief architect, CSA Legal Counsel Phillip Goldberg.

A Steeper Road Ahead
Many medical leaders have felt balance billing could not be sustained forever.
Pressures to end or curtail it from insurers, consumers, and government were
constantly mounting. Finding a satisfactory alternative or trade-off has proved
elusive.
A key feature of the draft HMO Fair Payment Act involved physicians giving
up balance billing once the HMO made an initial payment of the physician’s
last best offer and agreed to arbitrate the amount in dispute. After Prospect,
giving up balance billing is no longer a concession. It’s gone.
Forcing better physician payment by HMOs and their IPA fiscal agents through
legislation has always been an almost impossible sell, notwithstanding the
usual understanding of what “reasonable” and “fair” mean. The multimillions
spent by the health insurance industry on lobbying and public relations have
had awesome influence. The Schwarzenegger Administration has been
steadfast in its support of health insurers and managed care on payment issues.
Ditto for the business community, as evidenced by the California Chamber of
Commerce and other employer organizations. Consumer groups, including
labor unions, are not sympathetic, especially if higher resulting premiums are
hinted by insurers.
Organized medicine in California has been forced by Prospect to regroup. Some
have urged a “go slow” approach in light of the Administration’s interminable
resistance. Others have suggested first developing a stronger factual record showing HMO dispute resolution deficiencies by more vigorously pursuing disputed
claims. Billing services have been reluctant in the past because of little or no return
on the time and resources invested. The paucity of documented disputed claims
has allowed the insurance industry and DMHC to diminish, if not deny, the
extent of underpayment. And it has hindered showing the courts and the
Legislature the unfairness, if not the serious imbalance, of the present situation.
Discussions of a legislative response continue within medicine. On behalf of
CSA, we have insisted that the issue remain a top priority. Physicians may have
taken it on the chin, but Prospect need not be a knock-out blow. Healthcare
cannot be allowed to be controlled by the gatekeepers whose primary concern
is how much they can profit from a basic human need. Medicine must
champion the lifeline over the bottom line.
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The Gould Criteria and Your
Billed Charges
By Phillip Goldberg, Esq., CSA Legal Counsel

he California Supreme Court, in the
Prospect case, made clear that a noncontracting anesthesiologist providing
emergency services to a health care-service
plan patient is entitled to a reasonable payment for his or her services. Under applicable
regulations, specific criteria—referred to as the
Gould Criteria—are used in determining what
is reasonable. Although the Gould Criteria may be more effective in preventing
a responsible payer from paying too little than ensuring that an anesthesiologist
receives full billed charges, it is important that anesthesiologists know how to
employ the criteria to their best advantage. The six criteria are as follows:

T

1. The anesthesiologist’s training, qualifications, and length of time
in practice
2. The nature of the services provided
3. The fees usually charged by the anesthesiologist
4. Prevailing rates charged in the general geographic area by other
anesthesiologists
5. Other relevant aspects of the economics of the anesthesiologist’s
practice
6. Any unusual circumstances in the case
The following is a narrative example incorporating the Gould Criteria, with
references to the specific criteria per the number designations above. Although
such a detailed statement could accompany an initial bill to the responsible
payer, it is more likely to be included in an appeal after receipt of an
inadequate payment from the responsible payer. The example below might
help anesthesiologists to understand how the Gould Criteria may be used to
support and defend a claim with a responsible payer or an independent
dispute resolution arbitrator. This hypothetical case involves anesthesia for an
emergency open-heart procedure.
I wanted to provide comments in support of my bill accompanying
this letter to explain why the payment requested for my services is
reasonable.
I am a board-certified anesthesiologist and fellow trained in cardiac
anesthesia. I have been practicing for more than 20 years with extensive
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experience in cardiac surgery procedures that present special
problems for anesthesiologists (1).
As with other anesthesia procedures, billing is based upon a basic
value, modifying units (if any), and time units. The American
Society of Anesthesiologists Relative Value Guide code for this
procedure is 00562, which has a base unit value of 20, and 17 time
units were involved in this particular case (2). Since this was an
emergency procedure, an additional 2 base units are added under
the American Society of Anesthesiologists Relative Value Guide Code
099140. A physical status modifier of P5 was used because the
patient was moribund and not expected to survive without the
operation (6). My usual dollar value per ASA unit is consistent with
that charged by other anesthesiologists in the same geographic area,
even those with far less experience and training than I have (4).
Multiplying the sum of the base units, time units, and modifier units
by my dollar value per ASA unit translates to the total fee reflected
on my bill (3).
My services were rendered on an emergency basis to address a lifethreatening condition. Without the procedure, the patient certainly
would have sustained permanent injury, or even died. Because the
emergency occurred during the middle of night, I was awakened at
home and rushed to the hospital to get the procedure going as
quickly as possible. Emergency procedures may involve an additional
degree of difficulty simply because there may be less time (if any) for
a complete medical history and physical, as well as less opportunity to
gather comprehensive information about the patient. Nighttime
emergency procedures may be further complicated because the
surgeon, operating room staff, and others may not be as alert and
well-rested as in the case of an emergency procedure during regular
operating room hours (6).
It is important to note that the standard billing methodology—
where base units, any modifier units, and time units are multiplied
by an ASA dollar unit value—does not take into account the special
nature of emergency services where the patient has the greatest need
and the physician has the greatest difficulty. As such, standard
payment rates for nonemergency services or rates that do not
distinguish between emergencies and non-emergencies are not
appropriate indicators of the reasonable payment for my services.
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Given the relative scarcity of cardiac trained anesthesiologists,
generally, and the particularly acute scarcity at the hospitals where I
practice, I have a much more significant call burden than other
anesthesiologists who do not provide cardiac anesthesia services.
That is, I am required to spend more time on-call for emergencies
than are other anesthesiologists who are not trained or otherwise
qualified to perform these procedures (5).
The foregoing example involved a cardiac anesthesia procedure by an anesthesiologist with fellowship training and many years of experience. Obviously, the
narrative needs to conform to the individual anesthesiologist’s own credentials
and the particulars of the case involved. An anesthesiologist new to practice
cannot mention years of experience but may mention recent training in the
latest techniques. In all instances, discussion of the emergent nature of the
services should be included because both Prospect and the DMHC regulations
apply only to emergency care. Accordingly, the additional 2 base units
available under ASARVG Code 099140 would be appropriate for any claim to
which Prospect and the DMHC regulations apply. Although payers may not be
sensitive to the claim that emergency services should be compensated
differently from nonemergency services, arbitrators should be receptive to this
argument if they are considering the Gould Criteria.
Anyone familiar with anesthesia billing would be surprised to find this level of
detail accompanying a request for payment. Indeed, other than the ASA code
and modifier discussion in the second paragraph, none of the other information
provided would typically appear in a bill. This highlights the fact that the
Gould Criteria have little, if any, relevance in determining the payment an
anesthesiologist receives for his or her services in most cases. It is important to
put the Gould Criteria in perspective and realize what they can and cannot do.
Most important, the Gould Criteria prevent responsible payers from arbitrarily
designating their own low payment as reasonable. In this sense the Gould
Criteria may serve as a “shield” against excessively low rates. They do not serve
well as a “sword” to ensure that a noncontracting anesthesiologist receives
payment of full billed charges. Billed charges are one of the six Gould Criteria,
but this criterion is offset by the prevailing rates charged by others in the area
so that outliers are not entitled to whatever they have billed for their services
under the Gould Criteria.
For better or worse, reasonableness will always be an issue in the compensation
paid to noncontracting anesthesiologists, whether rendering emergency
services or not. Consider the extreme hypothetical situation where a
noncontracting anesthesiologist provides anesthesia for a 6-unit (ASA)
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operative procedure for one hour (four time units) in a nonemergency so that
he or she is free to balance-bill. Furthermore, suppose that the value assigned
by this anesthesiologist is (just for the sake of exaggeration) $1,000 per unit
for a total bill of $10,000. Few if any anesthesiologists would agree that the
patient should have to pay $10,000 because the anesthesiologist’s billed
charges are not reasonable. This rather outrageous example helps to make the
point that reasonableness is always an issue. It is not likely that lawmakers,
regulators, payers, or even organized medicine for that matter can come up
with a definition of “reasonable” that has meaningful application in all cases.
For practical reasons, I think a process is better than a definition to arrive at a
reasonable payment for noncontracted services. I favor baseball arbitration of
last, best offers because it provides the best way I know to arrive at a reasonable
fee by encouraging the parties to be reasonable in the first place. I am open to
considering another process (or even a definition) to determine reasonableness
if it makes sense for noncontracting anesthesiologists and has reasonable
chance of gaining acceptance. CSA will continue to work with other stakeholders to arrive at the best response possible.

Prospect Decision Significantly Limits Balance Billing
By Phillip Goldberg, Esq., CSA Legal Counsel

n January 8, the California Supreme Court issued its decision in
Prospect Medical Group, Inc. v. Northridge Emergency Medical Group.
The decision significantly limits the ability of non-contracted
anesthesiologists to balance-bill patients when the responsible payer fails
to pay adequately for emergency services. The Supreme Court provided
the following succinct statement of its decision on balanced billing:

O

[W]e conclude that billing disputes over emergency medical care
must be resolved solely between the emergency room doctors, who
are entitled to a reasonable payment for their services, and the
HMO, which is obligated to make that payment. A patient who is a
member of an HMO may not be injected into the dispute.
Emergency room doctors may not bill the patient for the disputed
amount.
Although the court used the term “emergency room doctors,” the balance
billing prohibition applies to any anesthesiologist who is not contracted with
the responsible health care service plan or its risk bearing organization. The
court also used the shorthand term “HMO,” but the balance billing prohibition
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will also apply to preferred provider organizations and point-of-service plans
licensed under the Knox-Keene Act and regulated by the Department of
Managed Health Care. In brief, the Prospect decision declares illegal any
attempt by a non-contracting anesthesiologist rendering emergency medical
care to a health care service plan patient from “balance billing” that patient for
any part of a disputed reasonable payment amount. In this regard, the decision
goes beyond the DMHC’s recently promulgated balanced billing regulation,
which declared balanced billing an unfair billing pattern. The court’s decision
effectively eliminates any obligation on the part of the patient to pay the
disputed amount and therefore any pressure that might be placed on the
responsible payer to resolve the dispute. The court’s recognition that the noncontracting anesthesiologist is entitled to a reasonable payment for its
emergency services from the responsible payer provides little consolation. The
DMHC will almost certainly assert that it may fine providers who balance bill
in light of the Prospect decision. Whether or not the DMHC has the authority
to fine physicians, all noncontracting anesthesiologists are advised to refrain
from balance billing patients in any situation where the decision applies.
Various responses to the Prospect decision have been considered, including
requesting a rehearing, appeal to the United States Supreme Court, and filing
a separate federal action challenging the balance billing prohibition. None of
these alternatives has much chance of success, and these actions could even be
counterproductive. Because the Prospect decision will be viewed as protecting
consumers, attempts to overturn the decision may be seen as anticonsumer
and make relief through a new statute that much more difficult to obtain.
Despite its significant impact, the Prospect decision does not apply to all noncontracted services provided by anesthesiologists. Most significant, the
decision has no application to nonemergency services. Where an anesthesiologist is not contracted with the responsible payer, he or she may continue to
balance bill patients when the responsible payer has not paid an appropriate
amount for nonemergency services. Even in the case of emergency services,
the Prospect decision does not apply to patients whose health care coverage is
provided by an entity or program not regulated by the DMHC. Accordingly,
patients who have coverage provided by their employer’s self-funded plan—or
through health insurance regulated by the Department of Insurance—are not
subject to the Prospect prohibition on balance billing for emergency services. It
is important to keep in mind that perceived abuses in balance billing for nonemergency services may make it more difficult to ameliorate some of the effect
of the Prospect decision by subsequent legislation. Accordingly, anesthesiologists
are urged to pursue balance billing where it is still available in a reasonable and
prudent manner.
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The Supreme Court did not precisely define the emergency medical care to
which its decision applies. However, given the authority cited for its decision,
the definitions in Health and Safety Code section 1317.1 are relevant. In that
statute, “emergency services and care” is defined to include “the care, treatment, and surgery by a physician necessary to relieve or eliminate … [an]
emergency medical condition” which is defined as:
… a medical condition manifesting itself by acute symptoms of
sufficient severity (including severe pain) such that the absence of
immediate medical attention could reasonably be expected to result
in … placing the patient’s health in serious jeopardy, serious impairment to bodily functions, [or] serious dysfunction to any bodily
organ or part.
Although the court’s decision does not elaborate on the “reasonable payment”
due to the noncontracting anesthesiologist rendering emergency medical care,
the criteria the responsible payer must apply to determine what is a reasonable
payment is set out in applicable regulations. Under the Department of
Managed Health Care’s rule on “Claims Settlement Practices,” the payment
must be “based on statistically credible information that is updated as least
annually and takes into consideration: (i) the provider’s training, qualifications,
and length of time in practice; (ii) the nature of the services provided; (iii) the
fees usually charged by the provider: (iv) prevailing provider rates charged in
the general geographic area in which the services were rendered; (v) other
aspects of the economics of the medical provider’s practice that are relevant;
and (vi) any unusual circumstances in the case.” These criteria, often referred
to as the Gould Criteria because of the case in which they were first
established, are supposed to prevent responsible payers from setting their
payments to non-contracting providers at artificially low levels. Unfortunately,
the rule does not always have the intended effect. Even where the criteria are
strictly adhered to, they do not result in a precise and objectively verifiable
reasonable payment.
In those cases where the Prospect decision applies and anesthesiologists may
not balance bill, there are avenues available for redress when a responsible
payer fails to pay an appropriate amount. DMHC regulations require “plans
and their capitated providers that pay claims … [to] establish a fast, fair and
cost-effective dispute resolution mechanism to process and resolve … noncontracted provider disputes.” Additionally, the DMHC has established its own
independent dispute resolution mechanism to supplement those required of
the responsible payers. The existing dispute resolution mechanisms of responsible
payers and the DMHC are voluntary procedures, so noncontracted anesthesiologists still have the right to bring a legal action through the courts, small
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claims or otherwise. Strict limits apply to the number of claims that can be
brought in small claims court and to the amount that can be recovered. The
superior court does not impose limits on the number of claims that can be filed
or the amount recoverable in a single lawsuit, but representation by legal
counsel (with attendant costs) is a practical necessity in most cases and legal
necessity in some.
Details on balance billing generally—and the Prospect decision in particular—
are included in the California Medical Association’s Balance Billing Advocacy
Toolkit, which is available through the CSA Web Site in the Members Area
(http://www.csahq.org/pdf/alerts/Bal_Bill_Toolkit_011409.pdf). The CMA also
provides guidance on small claims court actions as well.

2008-2009 GASPAC Honor Roll
By Kenneth Y. Pauker, Chair, Division of Legislative & Practice Affairs

he Greater Anesthesia Service and Political Action Committee
(GASPAC) is CSA’s venerable political arm. GASPAC’s charge is to raise
funds and then to disburse them in the service of promoting improvement in the practice of anesthesiology, quality patient care, and public health.
As a collateral benefit, GASPAC encourages anesthesiologists and others to be
more active and effective in government affairs.

T

To represent CSA’s interests adeptly before the legislature, we must elect
lawmakers attuned to healthcare issues. Simply stated, money permits access
and GASPAC is the CSA’s tool to get it done. GASPAC can accept donations
from virtually any individual or entity in California, personal or business, and
the funds are in turn disbursed as contributions to candidates for state or local
public office, regardless of party affiliation, if they are sympathetic and
supportive of GASPAC’s objectives.
The new state legislative session is underway, and the cast includes 34 freshman
state legislators. On the docket are some very important issues—HMO
payments and regulations, expanded scopes of practice for ancillary health
professionals, medical peer review, and clinic licensing. Each of these could
affect our practices, adversely and seriously. CSA needs to be visible and at the
table when these matters appear on the menu. GASPAC enhances our visibility
and offsets interests pushing a contrary agenda.
GASPAC has seen an increase in Gold Contributors ($500 annual donation
designated by an asterisk). The CSA is pleased with each contribution but is
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especially appreciative of those who have stepped up to lead in our efforts to
strengthen GASPAC.
The 2008-2009 GASPAC Honor Roll is:
Stanley R. Abshier
Audrey L. Adams
David N. Aguilar
Jane C. Ahn
Orrin Ailloni-Charas
Virgil M. Airola*
Reginald C. Ajakwe
Peter W. Allen, Jr.
Christine M. Almon
Glenn W. Alper
Eric R. Amador
Clarita G. Amurao
Joseph J. Andris
Eduardo Anguizola
Merrill P. Bacon
Cedric R. Bainton
Eugene L. Bak
Barbara Baldwin
Brian J. Bane
Paul E. Banta
William E. Barnaby
William Barnaby, Jr.
Bruce Baumgarten
Catherine J. Bell
Michael D. Bell*
Lawrence Bercutt
Steven H. Berlin
Craig D. Berlinberg
Gerald Berner
Michael W. Bigelow
David K. Black
Steven M. Block
William A. Bode
Lowell A. Boehland
Bryan D. Bohman
Thomas P. Booy
Michael Borges
John B. Bornstein
Josif Borovic
Roy J. Braganza
Stanley D. Brauer
Terrance W. Breen
David Brewster

32

Heinrich A. Brinks
Romualdas V. Brizgys
Adam Brown, D.O.
D. Robert Buechel
James V. Buese
Robert A. Bullock
Donald W. Burke
James E. Caldwell
Jason Campagna
Edgar D. Canada
Christopher Cantilena
James W. Carlin
Paul D. Carlton
Timothy H. Carpenter
Howard I. Chait
Ian Chait
Michael W. Champeau*
Anthony H. Chang
Calvin Chang
Chai Jie Chang
Katherine A. Chang
Taposh Chatterjee
John R. Chaves
Anthony K. Chen
Lily H. Chen
Matthew P. Chen
Jason Y. Cheng
Wonjae E. Choi
Harrison S. Chow
Todd W. Christensen
C. Perry Chu
Peter E. Chu
Rodney D. Clark
Jonathan T. Clarke
Jeffrey P. Clayton
Henry Cola
Paul B. Coleman
Mark E. Comunale
Antonio H. Conte
Gary P. Coppa
Daniel M. Cosca
Marvin D. Covrig
Harry J. Cozen

Thomas H. Cromwell
James L. Crook, Jr.
Brian L. Cross
Jason W. Cunnan
Frederick J. Curlin IV
Gary L. Cutter
David P. D’Ablaing
Patricia A. Dailey
Martha Y. Daly
Pavan K. Davuluri
Maria A. De Castro
Joseph A. Devine
Robert P. DeVoe
Ralph S. Diminyatz
Jeffrey M. Do
William M. Dolan
Donald B. Dose
George G. Doykos
Christine A. Doyle*
Vu T. Duong
John C. Eckels
George F. El-Khoury
Richard C. Engel
Paul Englund
David L. Estep
William J. Evans
Ray W. Exley
Mark R. Fahey
Robert T. Falltrick
William W. Feaster
Roger G. Fennell
Neal E. Feuerman
Richard P. Fogdall
Diane Foley
Wayne A. Foran
Brandt A. Foreman
Robert A. Frantz
Kevin A. Fukuda
Brent W. Fundingsland
Kenneth T. Furukawa
James W. Futrell, Jr.
Donald J. Galligan
J. Kent Garman
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Michael A. Gasman
Adrian W. Gelb
Steven J. Gerschultz
Gary M. Glaze
Christopher Glazener
John C. Glina
Stefany W. Gluzman
Paul Goehner
Steven D. Goldfien
Randall L. Goskowicz
Mary A. Grabowski
John J. Grasso
Theodore Greaves, Jr.
Michael A. Greenberg
Philip A. Greider
Gary T. Guglielmino
Edward F. Gunz
Derek P. Haerle
Klane L. Hales
Blair A. Halliday
Richard K. Hamamura
Mark E. Harlacher
Brian P. Harney
Richard E. Harris
Richard D. Hauch
William L. Hazard
Deborah A. Heaps
Michael G. Hernandez
George P. Herr
Linda B. Hertzberg*
Richard B. Hoberman
Eric M. Hodes
David R. Holtzclaw
Robert K. Hoo
Victor J. Hough
John Hsu
Eric Huang
Kenneth Imanaka
Shale F. Imeson
David H. Irwin
George G. Izmirian
Stephen H. Jackson
Uday Jain
Mark A. Jamieson
Robert M. Jarka
Todd I. Jen
William Jenkins
Paul W. Johnson
Clyde W. Jones
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Peter C. Jong
Hasmukh G. Joshi
Ravi V. Joshi
Robert W. Kalayjian
Patricia A. Kapur
Alireza Katouzian
John L. Keating
Mark E. Kenter
Randall H. Kerr
Jeffrey M. Keyes
Arshad Khan
Dale G. Kiker
Sung-Hwan Kim
Young H. Kim
Kenneth Y. Kimura
Arthur C. Klein
Irv Klein
Wayne M. Kleinman
Michael S. Klemm*
Jonathan M. Kohl
Brian N. Kopeikin
Harold S. Korduner
Thelma Z. Korpman
Sally V. Krueger
Jeffrey P. Kuhn
Manoj A. Kulkarni
Pramod Kulkarni
Dennis S. Kumata
Michael J. Laflin
Clinton J. LaGrange, Jr.
Ellis C. Lai
George H. Lampe
Laurence A. Lang
C. Philip Larson, Jr.
Todd D. Lasher
Nathaniel C. Law
Brian B. Lee
Edwin R. Lee
George I. Lee
Hee Y. Lee
Kee Y. Lee
Michael C. Lee
Steven E. Lee
Gary A. Leopold
Norman Levin
Arthur Levine
Brian M. Levine
David M. Lewis
Yih-Chang Li

Michael J. Lillie
Dennis M. Lindeborg
Michael Lipson
Hong Liu
David J. Lloyd
Frederick A. Lodge
Susan Loghmanpour
Fedor Logvin
James F. Lourim
Stanton W. Lum
Philip D. Lumb
Kevin Luu
Nelly K. Mac
Jan P. Maddox
Anthony H. Maister
Ann Marie Mallat
Susan R. Maloney
Bosebabu Mandava
Douglas K. Mandel
Steven Lee Mandel
Steven J. Mandelberg
Gerard Manecke
Steven R. Marcum
Norma O. Marks
Steven L. Marlowe
Rosemarie M. Johnson
Douglas J. Martin
Jonathan D. Maskin
Linda J. Mason
Rima Matevosian
William G. Maxwell
Peter L. McDermott, PhD
Margaret A. McEvoy
Michael D. McGehee
Fred J. McKibben
Mehdi Memarzadeh
Byron R. Mendenhall
A. Duane Menefee
Lonnie W. Merrick
Harry M. Miller
Ronald D. Miller
Julian M. Mirman
LeRoy Misuraca
Avery C. Mittman
Alan R. Mizutani
Daniel Y. Mochizuki
Daniel Y. Mochizuki
C. C. Moldenhauer
Joseph D. Mollner
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Jack L. Moore
James M. Moore
Patrick A. Moore
Randall D. Morton
Mark G. Mulder
Michael J. Murphy
Steven Naleway
Ricardo F. Navarro
Marco S. Navetta
Daniel H. Nelson
Jesse L. Neubarth
Greg P. Neukirchner
Philippa Newfield
Dennis E. Newton
Ethan A. Nicholls
Stephen Nichols
Melvin S. Nunn
Aidan P. O’Brien
Mary C. O’Keeffe
Richard J. O’Leary, Jr.
Daniela Oatu
Vincent R. Okamoto
Maryetta Ovsepian
Gerard M. Ozanne
Paul J. Pabst, Jr.
James H. Pak
Joe L. Paredes
Cynthia Parenti
Jeffrey D. Parks
Rebecca J. Patchin
Meenal S. Patel
Kenneth Y. Pauker*
Robert S. Peck
John J. Peckham
John F. Petraglia
Boris I. Pilch
J. Stephen Pinson
Gail P. Pirie
Michael Port
Gregory J. Porter
Johnathan L. Pregler
Jon W. Propst
Alexander F. Pue
Ned Radich
Saroja V. Rajashekara
Michele E. Raney
Mark S. Ransom
David Raybould
Eugene R. Reames

34

Cody Reeves
Danielle M. Reicher
Roland D. Reinhart
Bruce J. Reitman
Paul C. Reynolds
Jalil Riazi
Phillip J. Richardson
Mark L. Rigler
Luis M. Rivera
Miguel A. Rivera
Gary W. Roach
Beverly B. Roberson
H. Douglas Roberts
Brian C. Robertson
Lawrence M. Robinson
Susanne C. Roessler
George G. Romero
Mabel E. Romero
Stephen H. Rovno
Richard W. Rowe
David J. Ruderman
Scott M. Rudy
Christopher G. Rumery
Donal P. Ryan
Alar Saaremets
Nicholas G. Sakellariou
Jeffrey K. Sakihara
Robert H. Sanborn
Surinder Sandhu
Ned T. Sasaki
Stanley J. Scheurman, Jr.
Ira J. Schwalb
Warren Schweitzer
John B. Shapira
David A. Shapiro
Thomas E. Shaughnessy
James J. Shea
Owen F. Shea
Benjamin Shwachman
Karen S. Sibert
Thomas Sinclair, Jr.
Parvinder Singh
Mark A. Singleton*
Stephen J. Skahen
Kimberly L. Skidmore
Brian D. Smith
Kristin N. Smith
Steven V. Snyder
Douglas Solomon

Mitchell Solomon
Derek C. Sonnenburg
Karl M. Sorensen
Steven J. Soule
Howard D. Spang
Sandra L. Spaulding
Robert S. Spears
Thomas C. Specht
Natalie Strand
Stanley W. Stead
William R. Stevens
Ernest G. Strauss
Earl Strum
Jeffrey S. Stuart
Daniel E. Sucha
Richard M. Sugar
Robert G. Sugar
Young Suk
R. Lawrence Sullivan, Jr.
Rajeshwary Swamidurai
Kent A. Swanson
Peter E. Sybert
Frank A. Takacs
Jiren Tan
David Y. Tang
Sydney I. Thomson
Jeffrey C. Thue
J. David Thurston
Richard E. Tirrell
Frank H. Tran
Narendra Trivedi
Curt N. Tsujimoto
Gerald E. Tull
Ted H. Tuschka
Jeffrey UppingtonBS
Jai Uttam
Christopher J. Vasil
Alva T. Verde
Michael H. Verdolin
Jerrold A. Vest
H. Hugh Vincent
Steven G. Vitcov
Mark E. Vukalcic
Barry L. Waddell
Gerald H. Wade
Tamim Wafa*
Brian L. Wagner
Samuel H. Wald
Wayne T. Walker
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Mark S. Wallace
Michael A. Walter
Henry C. Walther
Brian W. Wamsley
Steven Wang
Daniel Wapner
Clarence F. Ward
Michael G. Ward
Eric A. Wardrip
Randall W. Waring
Thomas D. Webb
Paul M. Weidoff
Marc L. Weller
Douglas A. Wemmer

Stephen Y. Wen
Charles Westover, Jr.
David P. Whalen
Steven A. Wheeler
Erik L. White
Michael Whitelock
Freddie Williams, Jr.
Michael S. Winston
Marc D. Wolfsohn
David G. Woodward
Cho-Ying D. Wu
Robert B. Wudrick
Eileen T. Wynne
Stephen P. Yeagle

Larry Yip
Paul B. Yost*
Vian Younan
Steven J. Younger
Tom C. Yu
Anni Yue
Tim Y. Yuen
Mark I. Zakowski
Eric J. Zeeb
Dale W. Zeh
Alexander Zenzick
Ramin Zolfagari

Have You Changed your E-mail Address Lately?
Please send CSA an e-mail with your new e-mail address or go
online at the CSA Web Site, www.csahq.org, to update your
profile if you wish to receive up-to-date information. The
monthly Gasline newsletter is now sent by e-mail only.

ABA Numbers for Reporting CME credits!
CSA will report CME credits earned to the American Board of
Anesthesiology. These credits will be counted as Lifelong Learning
and Self-Assessment activities toward your Maintenance of Certification
in Anesthesiology (MOCA) requirement. In order to report these credits,
doctors need to provide their ABA number. To obtain an ABA number,
visit www.theABA.org and create a personal portal account.
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